The German Supreme Courts

In this short paper, I compare and contrast the German  federal court system with the American court system to make the general nature of both systems clearer.  My remarks are based on readings listed at the end of this paper as well as a DAAD (German Academic Exchange Service) trip to Germany in June of 2004, where a group of lawyers and academics met with justices in the two most important German courts.  I am not a legal specialist so I apologize in advance for any errors.  However, I thought it was important to write up a general introduction on the political differences between the American and German court systems.

A first difference is that the federal system of courts in Germany is much more specialized than in the U.S. and the judges are also more specialized.  There are a number of higher level or supreme courts and they are located in geographically disperse places to show the decentralized nature of the court system.  There is both a federal constitutional court (Bundesverfassunggericht), which interprets the constitution, and a federal supreme court* (Bundesgerichtshof), which is an appeals court.  Both of these are located in Karlsruhe far away from any political power centers. For more on-line information, go to www.bundesverfassungsgericht.de or www.bundesgerichtshof.de.

In the U.S., by way of contrast, the Supreme Court is both an appeals court and a constitutional court.  It is located in the nation’s capital, Washington, D.C.  In Germany, there are also specialized federal courts (labor, administrative law, and social/fiscal issues), which are appeals courts similar to the U.S. Court of Appeals.  Eleven of the U.S. Court of Appeals are divided into different geographical areas, while the twelfth one is in Washington DC. It deals with appeals from federal regulatory commissions and agencies.  The thirteenth one, the US Court of Appeals for the federal circuit, is also located in Washington, D.C. It specializes in appeals concerning patents and contract claims against the federal government.  This is considered the most important court after the U.S. Supreme Court and would be the political equivalent of the German federal supreme court.  For more information on-line, go to www.supremecourtus.gov or www.fedcir.gov. 

In terms of size, the German federal constitutional court has 16 members (seven more members than the U.S. Supreme Court) and the German federal supreme court has 120 members.  All of these judges are then further specialized in areas such as labor law to assist with knowledgeable judging, whereas the American Supreme Court justices are not necessarily specialists.  

The US Court of Appeals had (as of 2002) 167 judges  (47 more than Germany’s federal supreme court). As the size of the US population is approximately 3.5 times the size of the German population, per capita, the US has many fewer judges. (This does not even take into account the judges on specialized federal courts in Germany, but just those on the federal supreme court and the federal constitutional court.)

The federal constitutional court has two sub-courts and each of those courts meet in smaller chambers. Each of the two sub-courts has eight members.  The first sub-court (called Senat) deals largely with civil rights issues.  The second Senat deals largely with issues of disagreement between the federal government and the states, voting law (such as outlawing of parties), and also EU and international law. In addition to constitutional questions, the federal constitutional court reviews specific statutes, which arise from lawsuits and it can also review issues of federal and state law compatibility.  While the court is more specialized than the US Supreme Court it also has a larger jurisdiction in the sense that it tries to work within an EU and international law framework.

The second important contrast would be Germany’s different vision of the role of the judge as well as judicial review.  In the US, the Supreme Court began as “the least dangerous branch” and even today, there is a great deal of skepticism of it as elitist—not elected and, therefore, potentially less legitimate than the congress.   After the WW II experience in Germany, there is much more faith in the necessity of the judge to be a political check on the executive and legislative branches.  As a result, German judges are considered important politically (in terms of resolving political disputes) and are legitimate arbiters of the whole political system.

The German judge is also meant to be closer to the people and this is illustrated by the possibility of constitutional complaint.  Every one can file one; although in the end only about 2% make it through the system.  Approximately 5,000 are filed per year.  Of course, some of these just serve to help citizens let off steam, where citizens write that the government is unconstitutional.  This takes up a great deal of the court’s time but it allows all citizens access to t he judicial system without the involvement of a lawyer. 

The judges are also closer to the people in the sense of gender diversity.  Of those sixteen members of the German constitutional court, five are women as contrasted with two out of nine in the US. More importantly, the term of a justice is for 12 years and is not renewable—the idea is to keep it somewhat limited in terms of individual power. This is a great contrast to the US system where Supreme Court justices do not have limited terms. Three of the judges of each Senat must come from federal courts and about eight of the judges overall are former law professors. No former law professors are on the US Supreme Court as far as I am aware.

The selection of German justices is also quite a contrast to that of American justices.  They are chosen in an overtly political, but consensual manner and they are allowed, for example, to be party members and have political roles (off the court) in order to keep them linked to the rest of the system.  They, however, insist (as would any Supreme Court justice) that politics does not enter into discussions and decisions. They can, for example, remain active party members;: it is assumed that they of course will respect that the court is a body based on law and not politics.  

The first Senat is chosen by the Bundestag (equivalent of the US House of Representatives) and the second Senat is chosen by the Bundesrat (equivalent of the U.S. Senate).  Each German judge must get a 2/3 majority to be elected, but all who are proposed are elected.  In the U.S., a Supreme Court justice only needs a majority vote in the Senate but it is a very political process. Essentially there is a formula in the first Senat  of the German supreme court that out of eight members, six will go to the two main parties (Christian Democrats and Social Democrats) and two are left over for the two small parties (greens and liberals).  In the beginning of the Bundesrepublik, when the CDU had a large plurality, it controlled five positions and the SPD got three.  However, there is now a more even distribution between the two main parties.  There are no public hearings as there are in the U.S. as to avoid any embarrassment—one can say this is elitist but it is also much more respectful of the individual justices’ privacy.  This political construction means that there must be compromise, because you have “politically like thinking” blocs of four and you need five voices to win the vote.  Consensus is also emphasized in the Bundesgerichtshof where the selection process emphasizes regional balance.  In fact, the choice of US Supreme Court justices and their political leanings depends on the party in power in the Senate, a more ephemeral approach than in Germany.

A third contrast can be seen in the German approach to interpreting law, which is quite different from the common law system which we have in the US.  Whereas American judges focus on which legal argument will prevail, in Germany the expectation is that the judge will find the correct meaning of the law.  This approach would be similar to other West European courts. As a result oral hearings are quite rare in the Bundesverfassungsgericht .  There are also very few cases where a dissenting opinion is written---out of 1,700 opinions in the last 30 years, there were fewer than 120 separate opinions, so less than 1%.  The idea is that justices should be unified and should impress the people with their correctness, not just carry the argument for the day. This was an earlier interpretation of the role of the U.S. Supreme Court, but it has since been replaced by more debate and frequent dissenting opinions.  The  Bundesverfassungsgericht also has exclusive power to interpret the Constitution—other courts must refer constitutional questions to this court.  This differs from the US where other lower courts may comment on constitutionality, but it is up to the U.S. Supreme Court to make the final ruling.

 My DAAD group met in June 2004 with a panel of judges from the Bundesgerichtshof and a relatively new appointee to the Bundesverfassungsgericht, Dr. Brun-Otto Bryde, who is the Green Party appointee (he is affiliated with the party and is not actually a party member).  Bryde’s areas of specialization are labor law, university issues, freedom of expression and association.  Bryde gave us strong insight into the Bundesverfassungsgericht. Clearly, he was concerned about the increase in workload level and especially the way in which constitutional complaints add to the workload.  This would probably be the same view as an American Supreme Court justice. He explained how there is no discretion to assign a case—the responsible judge simply writes the opinion.  In the U.S., the chief justice of the Supreme Court assigns decision making. Also, in contrast to the U.S., judges (not clerks) assist in drafting the opinion and one can go out and solicit more information—for example on social security. 

Because I am especially interested in the role for East Germans in the new Germany, I was very intrigued by Bryde’s  view that the court is especially open to the plight of East Germans because there is no East German justice on the court.  The court, therefore, feels obligated to give special consideration to these regional concerns, which is a clear example of the court’s concern with the general guarantee of democracy and representation.
In his conclusion, Bryde emphasized that Germany always had law (Rechtstaat) but it has not always had democracy.  (I think it is fair to say in the US we would equate the two as one sees in the many centers on law and democracy.) His court is there to assure that law is correctly interpreted, but more importantly it is there to make sure that democracy is upheld and to keep guard over the other political institutions.  In many ways, one might argue that difficult decisions, which the German parliament does not want to make, it hands over legitimately to the German constitutional court.  One could argue that we see a similar development in the US (US v Bush), but it is not considered as legitimate.

*******

In the name of my group I would like to extend special thanks to Justice Bryde not only for his presentation, but for also taking the time to join our group for dinner afterwards and for introducing us to his wife.  I would like to thank the panel from the German federal supreme court, who joined us as well. I do not think American supreme court and appeals court justices would not be so eager to meet with foreign lawyers and academics.  As a result of the time these justices took, our group, which consisted largely of professors and lawyers, could see in real life how the German constitutional court is closer to the people and we can now share our observations with others who are curious about the German court system.

I would encourage any interested academics to join the DAAD summer seminar, which is held every summer.  Our trip was co-sponsored by the University of Bonn and I would like to thank this institution for its assistance as well. I have posted the 2004 DAAD itinerary at this site. For more information on future interdisciplinary summer seminars and DAAD in general contact http://www.daad.org.  If you have any further comments or questions for me on my observations from 2004, simply e-mail me.

Some of the books I have used to assist me in writing this short paper are:

David P. Conradt, The German Polity (NY, NY:  Longman, 2001).

Larry Berman and Bruce Allen Murphy, Approaching Democracy (Upper Saddle River, New Jersey:  Prentice Hall, 2003).

Sandra Day O’Conner, The Majesty of the Law:  Reflections of a Supreme Court Justice (NY, NY:  Random House, 2003).

*I am not capitalizing German constitutional court or German federal appeals court, because most translators do not capitalize them in English as  they are not capitalized in German.  In English, however, the U.S. Supreme Court is always capitalized.
